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1.

INTRODUCTION

1.1

The Ellistown and Battleflat Parish Neighbourhood Plan 2018-2031 (Submission
Version) (EBPNP) has been prepared under the neighbourhood planning regime
established through the Localism Act and the National Planning Policy Framework
(NPPF). It is an ambitious document that will inform and guide decision making in
the Parish of Ellistown and Battleflat until 2031.

It will form part of the

Development Plan, requiring planning applications to be determined in accordance
with the Neighbourhood Plan policies unless material considerations indicate
otherwise; awarding it the same status as Local Plans in decision making.
1.2

It is a requirement that the Neighbourhood Plan must meet the Basic Conditions as
set out in the Localism Act 2011. These are that the EBPNP must:
• Have regard to the national policies and advice contained in guidance issued
by the Secretary of State;
• Contribute to the achievement of sustainable development;
• Be in general conformity with the strategic policies of the development plan for
the area (North West Leicestershire Local Plan adopted November 2017); and
• Be compatible with the European Union and European Convention on Human
Rights obligations.

1.3

These submissions made on behalf of Harworth Group Plc, one of the largest land
and property regeneration companies in the UK, and the owner of the land
associated with the South East Coalville SUE, which partly falls within the
designated neighbourhood plan area. It is of note that the South East Coalville SUE
falls within both Hugglescote and Donington le Heath Parish Council, and Ellistown
and Battleflat Parish Council.

1.4

The proposals now have outline planning permission which was granted on 26
September 2016 under reference 13/00956/OUTM (see decision notice and
S106/278 Agreements attached at Appendix 1). Extensive consultation was
carried out before and during the outline planning application with Hugglescote and
Donington Le Heath Parish Council, and Ellistown and Battleflat Parish Council. The
the applicants have also discharged the site wide conditions attached to the
decision notice including conditions 5, 7, 8, 11, 16, 26, 27, 30 and 34 (see
confirmation attached alongside the masterplan for the site at Appendix 2 and 3).
Reserved matters have also been submitted for phases of the South East Coalville
SUE that fall outside the boundaries of Ellistown and Battleflat Parish Council.
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1.5

These representations review the extent to which the EBPNP meets the Basic
Conditions.

In this case, our submissions focus on the effectiveness of the

‘Regulation 14’ consultation requirements and the extent to which the EBPNP has
had regard to national policies and advice, and the contribution to the achievement
of sustainable development.
1.6

Whilst there has been considerable engagement with the local population as part
of producing the EBPNP, it is noted that Harworth Group Plc have not been
consulted even though they have a major land interest within the designated
neighbourhood plan area and is affected by one of the main policies within the
EBPNP.

1.7

In this respect, there are significant concerns raised with Policy S3: South-East
Coalville Development Scheme and the unrealistic pressures on the costs and
deliverability of this development given that there has been no input by the
developer and landowner.

1.8

The Parish Council must be able to demonstrate that the draft Neighbourhood Plan
contributes towards promoting sustainable development. This basic condition is
consistent with the planning principle that all plan-making and decision-taking
should help to achieve sustainable development. The Planning Practice Guidance
(PPG) makes it clear at paragraph 072 (Reference ID: 41-072-20140306) that a
qualifying body must demonstrate how its plan will contribute to improvements in
environmental, economic and social conditions and that consideration has been
given to how any potential adverse effects arising from the proposals may be
prevented, reduced or offset.

1.9

Crucially the guidance states that in order to demonstrate that a draft
neighbourhood plan contributes to sustainable development, sufficient and
proportionate evidence should be presented on how the draft neighbourhood plan
guides development to sustainable solutions.

1.10

We have concerns, as set out below, with the implications of the policy
requirements of Policies S3 and NE2, which conflict with the outline planning
permission and also subject the South East Coalville development scheme to a
policy burden that will threaten the ability to viably develop the proposals and
subsequently the neighbourhood plan’s contribution to the achievement of
sustainable development
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1.11

Accordingly,

these

representations

suggest

re-wording

or

deletion

where

appropriate to ensure that the policies and plan overall is deliverable in accordance
with Paragraph 005 (Reference ID: 41-005-20140306) of the PPG.
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2.

CONSULTATION

2.1

Schedule 15 of the Neighbourhood Planning (General) Regulations 2012 (the
Regulations) requires the qualifying body to submit a Consultation Statement with
the plan to the local planning authority. A Consultation Statement has been
submitted with the EBPNP, which details the consultation process, who has been
consulted, and summarises the issues raised and how these have been addressed
in the EBPNP. The stakeholder list appended to Appendix CS10 of the Consultation
Statement refers to “Organisations with a land interest (Get list from District
Council?)” however, Harworth Group Plc have received no communication from the
Parish Council.

2.2

Schedule 14(a) of the Regulations requires the qualifying body, before submission
of a plan proposal to the local planning authority, to “publicise, in a manner that is
likely to bring it to the attention of people who live, work or carry on business in
the neighbourhood area” The PPG provides further clarification at Paragraph 048
(Reference ID: 41-048-20140306) outlining that the consultation bodies set out in
Schedule 1 of the Regulations must be consulted whose interest it considers may
be affected. The paragraph goes on to state that:

“Other public bodies, landowners and the development industry
should be involved in preparing a draft neighbourhood plan or
Order. By doing this qualifying bodies will be better placed to produce
plans that provide for sustainable development which benefits the
local community whilst avoiding placing unrealistic pressures on
the cost and deliverability of that development.” (our emphasis)

2.3

Given that Harworth Group Plc is one of the major landowners and developers
within the designated neighbourhood plan area, there are significant concerns that
Harworth Group Plc have not been consulted particularly due to the potential
implications of the plan on the deliverability of the South East Coalville development
scheme.

2.4

Although Harworth Group Plc is not one of the consultation bodies set out in
Schedule 1 of the Regulations, the PPG makes it clear that landowners and the
development industry should be involved to ensure the plan is deliverable. Given
that Policy S3: South-East Coalville Development Scheme and Policy NE2:
Biodiversity have direct implications to the proposals at South East Coalville
development scheme (that falls within the designated Neighbourhood Plan area),
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Harworth Group Plc are surprised that no communication has been made with them
during the Neighbourhood Plan process.
2.5

Accordingly, in its current form, the EBPNP would therefore fail to meet the Basic
Conditions as the plan has not had regard to national policies and advice and will
not contribute to the achievement of sustainable development. It is therefore
considered that amendments to Policies S3 and NE2 are required to avoid the
unrealistic pressures on the cost and deliverability of the South East Coalville
development scheme and ensure the EBPNP contributes to the achievement of
sustainable development, as discussed in further detail below.
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3.

POLICY S3: SOUTH-EAST COALVILLE DEVELOPMENT SCHEME

3.1

This policy is made up of 5 criteria which seek to shape the development at SouthEast Coalville. These representations focus on criteria b), d) and e).
Criterion b)

3.2

This requires the South East Coalville development scheme to provide adequate
measures to mitigate harm caused by any significant increase in traffic through
Ellistown village centre. It should be noted that the development now has outline
planning permission under reference 13/00956/OUTM, which is subject to S106
and S278 Agreements. It is also of note that the application was subject to a
detailed transport assessment and detailed viability appraisal. The transport
assessment evaluated the highways impact resulting from the development on the
key junctions that were agreed with Leicestershire County Council, as highway
authority. The requirements of the highways mitigation are outlined within the
S106/S278 Agreements and relevant conditions attached to the decision notice.

3.3

The S278 Agreement requires the relevant developer/s to pay the Coalville
Transport Infrastructure Package (CTIP) contribution to the Highway Authority at
certain phases of the development to mitigate the impact of vehicular movements
arising from the proposals. The agreement outlines the works that will be
undertaken by the Highway Authority, which will be funded by the CTIP contribution
and includes (in no particular order): 1.

Bardon Link Road through the development approved by the Planning
Permission linking to the A511 Bardon Road and a principal junction
within the Bardon Grange Development;

2.

Coalville to Leicester bus service;

3.

Forest Road/London Road junction improvements;

4.

Ibstock to Coalville bus service;

5.

A511/Broom Leys Junction;

6.

Underpass under the railway embankment to the east of the Site;

7.

Hugglescote crossroads;

8.

A511/Swannington Roundabout (Hoo Ash);

9.

A511/Whitwick Road Roundabout;

NOVEMBER 2018 | P17-0244

Page | 6

Harworth Group Plc

3.4

10.

A511/Thornborough Road Roundabout;

11.

A511/Copt Oak Road Junction (Flying Horse);

12.

A511/Grange Road Roundabout (Birch Tree);

13.

A511/ Beveridge Lane Roundabout (Stardust);

14.

M1 J22; and

15.

A42 J13

In addition, condition 34 of the outline planning permission requires a scheme of
mitigation measures at the Beveridge Lane/Whitehill Road/Midland Road/Ibstock
Road double mini-roundabout junction in Ellistown, which is required to mitigate
the vehicular impact of the development. This condition has now been discharged
(see Appendix 2).

3.5

Accordingly, the contributions to the highways improvement works and the relevant
conditions attached to the decision will mitigate the vehicular impact associated
with the development. In addition, there is now no mechanism to require further
highways mitigation measures as the outline planning permission has been
granted.

3.6

In addition, any additional policy requirements over and above the agreed works
would threaten the viability and delivery of the development scheme. Paragraph
005 (Reference ID: 41-005-20140306) outlines that “The National Planning Policy
Framework requires that the sites and the scale of development identified in a plan
should not be subject to such a scale of obligations and policy burdens that their
ability to be developed viably is threatened.” In this respect, placing additional
obligations on developers to provide further highways infrastructure, particularly
when it is not clear whether this has been justified by robust highways and viability
evidence, will provide additional burden that would affect the ability of the South
East Coalville development scheme to be developed viably.

3.7

Accordingly, the EBPNP has not had adequate regard to national guidance and the
policy is not necessary to contribute to the achievement of sustainable
development. This criterion would therefore fail to meet this Basic Condition and
so it is therefore suggested that this criterion is deleted.
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Criterion d)
3.8

This requires the developer to minimise its impact on the surrounding landscape
and maintain and enhance existing woodland, trees and hedgerows.

3.9

The outline planning permission for the South East Coalville SUE provides the
framework that the reserved matters submissions will need to accord to. Conditions
5 and 8 of the outline planning permission require all development to be in
accordance with the approved Masterplan and Design Code. The Masterplan and
Design Code were approved by North West Leicestershire in September 2018 and
provide a strong landscape-led framework to inform the design and layout.
Paragraph 3.1.4 of the approved Design Code provides a requirement for existing
hedgerows and trees to be retained as much as possible. It is acknowledged that
in some instances there will be a need to remove and replace existing hedgerows
and trees to ensure that there is an effective design and layout that meets the
requirements of the Design Code. In this respect, the reserved matters proposals
will seek to retain existing hedgerows and trees where possible and where there
are instances that they need to be removed, they will be replaced and/or enhanced
within the proposals. In addition, there will be significant enhancements provided
along the River Sence corridor to mitigate any harmful biodiversity effects.

3.10

Accordingly, this criterion provides additional policy burden which conflicts with the
existing outline planning permission and it is not necessary to achieve sustainable
development. The EBPNP has not had adequate regard to national guidance and
would therefore fail to meet this Basic Condition. This criterion should be amended
to provide scope to retain existing hedgerows and trees where possible and to
provide new planting to replace any removal of hedgerows and/or trees.
Criterion e)

3.11

This criterion requires the housing mix to meet the current and future needs of the
Parish and the wider area. Firstly, the EBPNP can only control development within
the designated plan area and therefore it is not legally possible for the policy to be
applicable to ‘the wider area’. Secondly, as the outline planning permission has now
been granted, there is no longer a mechanism available to control the mix of
housing. In addition, it is also not possible to control the mix of housing as part of
the reserved matters approval (see Appendix 4 attached appeal decision notices).
The Inspector in the Denbighshire Appeal (Appeal ref: 3148873) consistent with
the Case Law and Blaby Inspector, agreed that density and housing mix could not
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be considered a fundamental element of the reserved matters ‘scale’ and ‘layout’
respectively. He also confirmed at paragraph 9 that had the Council wished to
control density or the housing mix, then further details should have been sought
at the time of granting outline planning permission or appropriately worded
conditions applied. He therefore concluded that as a result, there was no scope for
him to reconsider these at the reserved matters stage as they should have been
dealt with at the outline stage.
3.12

Accordingly, the criterion should be deleted as it is not necessary to achieve
sustainable development.
Suggested modifications required
•

Delete criterion b);

•

Amend criterion d) as follows
“High quality design and layout which minimises its impact on the
surrounding landscape and maintains and enhances existing woodland,
trees and hedgerows, where possible. Where existing trees and
hedgerows of good arboricultural, biodiversity and amenity value
are removed, these should be replaced to at least equivalent
landscape and ecological benefit”; and

•

Delete criterion e)
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4.

POLICY NE2: BIODIVERSITY

4.1

One of the policy requirements is for development proposals to maintain and, where
possible, enhance sites (especially Ellistown Tip) of biodiversity importance.

4.2

An Environmental Statement was submitted with the outline planning permission,
which assessed the ecological impacts of the South East Coalville Development
Scheme. As part of this scheme, the Environmental Statement identified that the
main potential significant negative effect arising at a local level is the loss of habitat
forming part of the Ellistown Tip and Railway Triangle candidate Local Wildlife Sites.
Natural England and Leicestershire County Council’s ecologist did not object to this
impact subject to suitable mitigation as well as appropriate measures for
biodiversity enhancement. The outline planning permission was approved on this
basis. Schedule 4 of the S106 Agreement requires the developer to agree the
specification of the biodiversity mitigation land.

4.3

Accordingly, the requirement of Policy NE2 to maintain and enhance the Ellistown
Tip alongside the other site identified on Figure 5 (pg.36) is onerous, unreasonable,
and would affect the deliverability of the South East Coalville development scheme.
In this respect, the EBPVP has not had sufficient regard to national policy and
advice, and therefore the policy should be amended to remove the requirement to
maintain and enhance the Ellistown Tip as this is not necessary to achieve
sustainable development.
Suggested modifications required
•

“Development proposals which conserve, restore or enhance bio-diversity
in and around them will be encouraged. Development proposals will be
expected to maintain and, where possible enhance sites (especially Ellistown
Tip), networks, hotspots and features (such as water courses, disused
railways lines, trees and hedgerows) of bio-diversity importance. Where
this is unavoidable, harmful effects on sites of biodiversity
importance should be minimised, and suitable mitigation and
enhancement should be included as part of the proposals.”
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5.

CONCLUSION

5.1

There are strong objections to the requirements of policies S3 and NE2 and the
impact on the South East Coalville SUE. It is necessary for policies to be deleted or
amended to accord with the Basic Conditions.

5.2

Suggestions of policy re-wording and deletions have been put forward to seek to
address this so that the policies are in accordance with the NPPF and the EBPCP
meets the Basic Conditions.

5.3

As this is the first opportunity for Harworth Group Plc to comment on the EBPVP
and due to the significant implications of the policies, it is considered that the
examination should be via a hearing to ensure that there is adequate examination
of the issues raised within this representation, in accordance with Paragraph 056
(Reference ID: 41-056-20180222).
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APPENDIX 1
Decision Notice 13/00956/OUTM
Section 106 Agreement
Section 278 Agreement

_______________________________________________________________________________________
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Dated

^ S€PT€M8€R

2016

THE LEICESTERSHIRE COUNTY COUNCIL
and

DAVIDSONS DEVELOPMENTS LIMITED

HARWORTH ESTATES (AGRICULTURAL LAND) LIMITED
HARWORTH ESTATES INVESTMENT LIMITED
JOHN FRANCIS EVANS
JOHN FRANCIS EVANS AND ANNE MARIE EVANS
COLIN FREDERICK BROWN AND PATRICIA BROWN
MARK ANTHONY MASSARELLA

AGREEMENT

Under Section 278 of the Highways Act 1980
Relating to a development at South East Coalville
in the county of Leicestershire

Leicestershire County Council
County Hall
Glenfield
Leicester

LE38RA

Ref: CXPHE/241 AJC

THIS AGREEMENT is made the^G day of^PrcMBER Two Thousand and
Sixteen BETWEEN LEICESTERSHIRE COUNTY COUNCIL of County Hall
Glenfield Leicester LE3 8RA (hereinafter called "the Highway Authority") of the

one part and HARWORTH ESTATES (AGRICULTURAL LAND) LIMITED,
HARWORTH ESTATES INVESTMENT LIMITED, DAVIDSONS DEVELOPMENTS
LIMITED, JOHN FRANCIS EVANS, JOHN FRANCIS EVANS and ANNE MARIE
EVANS, COLIN FREDERICK BROWN and PATRICIA BROWN and MARK ANTHONY
MASSARELLA (hereinafter called "the Owners") of the other part pursuant to
Section 278 of the Highways Act 1980

WHEREAS
(1) The Owners are seized in fee simple free from encumbrances of land

situate at South East Coalville in the County of Leicestershire and
shown edged red on the plan annexed hereto ("Site")

(2) The Highway Authority is the local highway authority and the County
Planning Authority for the County of Leicestershire

(3) The Highway Authority is a local planning authority for the purposes of
this Agreement for the area in which the Site is situated and is the local
planning authority by whom the obligations contained in this Agreement
are enforceable

(4) The Owners (and others not party to this Agreement) have by application
number 13/00956/OUTM ("the Planning Application") applied to North
West Leicestershire District Council ("the Planning Authority") for

permission ("the Planning Permission") to develop the Site for purposes
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in the manner set out in the Planning Application and in the plans

specifications and particulars deposited with the Planning Authority and
forming part of the Planning Application

(5) The Highway Authority is desirous that certain works to the highway, as

defined in this Agreement as the Highway Works, are carried out in
conjunction with the Planning Permission

(6) The Highway Authority is satisfied that the Highway Works will be of
benefit to the public

(7) The clause headings in this Agreement are for ease of reference only
and shall not affect the construction thereof

INTERPRETATION

In this Agreement, the following words and expressions have the following
meanings:
"1980 Act"

the Highways Act 1980;

"Bardon Grange
Development"

the land the subject of planning permission
reference 12/00376/OUTM issued by the
Planning Authority;

"CoalviIIe Transport works to be undertaken by the Highway Authority

Infrastructure Package" funded by the Coalville TIP Contribution to
mitigate the impact of vehicular movements
arising from the Planning Permission (in no
particular order) from the following list:-

1. Bardon Link Road through the development
approved by the Planning Permission
linking to the A511 Bardon Road and a
principal junction within the Bardon Grange
Development;
2. Coalville to Leicester bus service;

3. Forest Road/London Road junction
improvements;
4. Ibstock to Coalville bus service;

5. A511/Broom Leys Junction;
6. Underpass under the railway embankment
to the east of the Site;

7. Hugglescote crossroads;

8. A511/Swannington Roundabout (Hoo Ash);
9. A511/Whitwick Road Roundabout;

10. A511/Thornborough Road Roundabout;
11. A511/Copt Oak Road Junction (Flying
Horse);
12. A511/Grange Road Roundabout (Birch
Tree);
13. A511/ Beveridge Lane Roundabout
(Stardust);
14. M1 J22; and
15. A42J13

"Dwellings"

the dwelling houses to be constructed on the Site
pursuant to the Planning Permission and the
term "Dwelling" shall mean any one of those
dwellings;

"Coalville TIP Contribution"

the sum of £4,800 (Four Thousand Eight
hlundred Pounds) per Dwelling (Index Linked) to
be paid by the relevant Owners to the Highway
Authority in accordance with the provisions of this
Agreement and to be used to secure the
Highway Works;

"Commencement

Devtiopment"

of the date on which any material operation (as
defined in Section 56(4) of the Town and Country
Planning Act 1990) forming part of the
Development begins to be carried out other than

(for the purposes of this Agreement and for no
other purpose) operations consisting of site
clearance, demolition work, archaeological
investigations, investigations for the purpose of
assessing ground conditions, remedial work in
respect of any contamination or other adverse
ground conditions, diversion and laying of
sen/ices, erection of any temporary means of
enclosure, the provision of any temporary
compound and marketing suite, any temporary
welfare facilities, the temporary display of site
notices or advertisements and "Commence

Development" shall be construed accordingly;
"Development"

development of up to 2,700 dwellings, up to 2 Ha
for a new local centre including up to 2000m2 for
A1, A2,A3,and A5 uses, up to 499 m2 for public
house restaurant, up to 400 m2 for children's day
nursery and up to 500 m2 for new medical
centre; new primary school, on-site National
Forest planting and areas of public open spaces,
new bus routes and bus infrastructure and

associated highways and drainage infrastructure
in accordance with the Planning Permission;

^

"Highway Works"

any of the works comprising the Coalville
Transport Infrastructure Package subject to the
cost of such works to the Highway Authority not
exceeding the total value of the Coalville TIP
Contribution;

"Index Linked"

the application of the formula provided in the
First Schedule;

"Land"

the part of the Site owned by the relevant Owner
at the relevant time;

"Phase"

a phase of the Development as defined by a
phasing plan approved pursuant to the Planning
Permission;

"Relevant Owner"

the Owner of the relevant Phase;

"Reserved Matters Approval" each reserved matters approval issued pursuant
to the Planning Permission.

NOW THIS AGREEMENT is made in pursuance of Section 278 of the Highways

Act 1980 and all other powers enabling and enactments which may be relevant
for the purposes of giving validity hereto or for facilitating the enforcement of the
obligations herein contained and the Owners for themselves and their
successors in title (other than purchasers/occupiers of individual residences
constructed on the said land) hereby agree and undertake with the Highway

Authority and (where applicable) the Highway Authority agrees with the Owners
as follows:-

Coalville TIP Contribution

1.

The Owners each covenant with the Highway Authority in respect of
each Phase on their respective Land:
1.1

to pay the Coalville TIP Contribution to the Highway Authority in
accordance with the Reserved Matters Approval for such Phase
of the Development in the following instalments:

1.1.1 50% on the Commencement of Development of the
Reserved Matters Approval for such Phase; and

1.1.2 50% on the Occupation of 50% of the Dwellings of the
Reserved Matters Approval for such Phase
Notices etc

2. Where under this Agreement the Highway Authority is required to agree
to approve to express satisfaction with or to give notice of any matter
such agreement approval satisfaction or notice shall be deemed to have
not been given or expressed unless given or expressed in writing (and
shall not be unreasonably withheld or delayed) and further thereto the
Highway Authority agrees to use its best endeavours to ensure that any
agreement or approval which is required will be given or refused within
28 working days

Dispute Resolution

3. Any dispute under or arising out of the operation of this Agreement may
be referred to a single arbitrator if all parties to the dispute shall agree
such arbitrator or in default of agreement to be nominated (upon the
application of any party to the dispute) by the President for the time
being of the Law Society in accordance with and subject to the
provisions of the Arbitration Act 1996 or any statutory modification or reenactment thereof for the time being in force
Use of Sums Paid

4.

The Highway Authority shall use such sums as are payable in
accordance with the terms of this Agreement together with any interest
which may accrue only for the purposes set out above being, for the
avoidance of doubt, in the provision of the Coalville Transport
Infrastructure Package only and, for the further avoidance of doubt, once
the Highway Authority has spent the Coalville TIP Contribution no further
liability under this Agreement shall arise on it to carry out any works in
the Coalville Transport Infrastructure Package that have not been
undertaken

5.

The Highway Authority agrees that if any money received from the
Owners in accordance with the terms of this Agreement has not been
expended or contractually committed within 10 years from the date of the
last instalment that was paid to the Highway Authority on written request
by the party that paid the monies it will return to that party the said
monies together with any interest which may have accrued thereon

Costs

6. The relevant Owner shall upon executing this agreement pay to the

Highway Authority NINE HUNDRED AND FIFTY POUNDS (£950.00) in
respect of the costs of preparing this Agreement
Enforceability of Covenants

7. Nothing in this Agreement shall prohibit or limit the right to develop any
part of the Site in accordance with a planning permission (other than the
Planning Permission as defined herein or any renewal thereof or any

reserved matters approval with respect thereto) granted after the date of
this Agreement in respect of which development this Agreement will not
apply PROVIDED THAT the obligations in this Agreement can be applied
to any planning permission granted subsequent to the grant of the
Planning Permission as herein defined by agreement between the
Owners and the Highway Authority as evidenced by a memorandum
endorsed on this Agreement

8. Until such time as there is Commencement of Development pursuant to
the Planning Permission any obligations in this Agreement requiring the
payment of money shall be of no effect

9. The Owners shall not be liable for any breach or non-performance of the
covenants herein or for the performance of any obligation hereunder in
respect of any land of which it is no longer seised save in respect of any
prior subsisting breach
Ridhts of Third Parties

10. It is hereby agreed that the provisions of the Contracts (Rights of Third
Parties) Act 1999 be expressly excluded from this Agreement

FIRST SCHEDULE
1. In this Schedule:-

"Index"

In the case of the Highways Contribution means the
Resource Cost Index of Road Construction (ROCOS)
published by the Department for Business, Enterprise &
Regulatory Reform (BERR as part of the Quarterly
Building and Cost Indices for Public Sector Construction
Works or such other index as may from time to time be
published in substitution thereof

"Base Index Date"

means the date of this Agreement

"Base Index Figure"

means the figure last published in respect of the Index
prior to the Base Index date at the time of the Base
Index Date

"Final Index Figure"

means the figure including any provisional figure last
published or otherwise agreed or determined in respect
of the Index prior to the respective date upon which the
Commuted Sum is payable

2. The Coalville TIP Contribution shall be increased by such sum if any in
pounds sterling as shall be equal to the sum calculated according to the
following formula:Increased Sum =Ax C

B

Where: "A" equals the Coalville TIP Contribution
"6" equals the Base Index Figure
tf/^lf

"C" equals the Final Index Figure
3.

If after the Base Index Date there should be any change in the Base Index
Figure by reference to which changes in the Index are calculated, the figure
taken to be shown in the Index after such change shall be the figure which
would have been shown in the Index if the said Base Index Figure had
been retained and the appropriate reconciliation shall be made but if for any
reason the Index shall be otherwise altered or shall be abolished or

replaced, there shall be substituted for the purposes of this Schedule such
index as may from time to time be published by or under the authority of
any Ministry or Department of Her Majesty's Government and if no such
index is published, the parties thereto shall endeavour to agree such other

index as shall most closely reflect changes in the cost of Public Works
(Roads)

4. If any substitution for the said Index or any index previously substituted
thereof shall occur pursuant to the provisions of Clause 3 of this Schedule,
the parties hereto shall endeavour to agree the appropriate reconciliation
between the Index substituted on the one hand and the ROCOS Index or

any index previously substituted thereof on the other hand.

Executed as a Deed by the parties hereto the day and year first before
written

Za>o22. Cd)

THE COMMON SEAL OF THE )
LEICESTERSHIRE COUNTY COUNCIL )
was hereunto affixed in the presence of:- )
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Davidsons

)

Developments Limited
acting by one director
in the presence of:

)

Witness signature:

Name: \ \(X(\/\^^ k^

Address-C/B ^V^ SO^ f, GyO'iU;@ lKbc^
Occupation:^tOC|K lO-ct ^cl^'
SIGNED as a deed by
Harworth Estates

)

Investment Limited

)

acting by one director
in the presence of:

)

Witness signature:
Name:
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Authorised Signatory \^\_^^^

SIGNED as a deed by
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C^i^<^> 6^^^-
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SIGNED as a deed by
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Harworth Estates

(Agricultural Land)

)

Limited
acting by one director
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Witness signature:
Name:

ft<^ i^C
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SIGNED as a deed by
John Francis Evans
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in the presence of:
Witness signature:
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Occupation:
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SIGNED as a deed by
^

John Francis and
Anne Marie Evans

in the presence of:
Witness signature:
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)
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)
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SIGNED as a deed by
Mark Anthony
Massarella

)

in the presence of:
Witness signature:
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i
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Harworth Group Plc

APPENDIX 2
Discharge of conditions 5, 7, 8, 11, 16, 26, 27, 30 and 34

_______________________________________________________________________________________
NOVEMBER 2018 | P17-0244

Marie Stacey
From:
Sent:
To:
Subject:

JAMES KNIGHTLEY
03 March 2017 10:49
Marie Stacey
RE: 13/00956/OUTM - Discharge of Conditions

Follow Up Flag:
Flag Status:

Flag for follow up
Flagged

Categories:

Forwarded to Gary

Marie
Thank you for your e-mail.
I can confirm that the amended Framework Travel Plan (ADC1011 FTP Version 4, dated 27/02/2017) is acceptable
for the purposes of Condition 30 of the above planning permission.
Regards
James Knightley

James Knightley
Principal Planning Officer, Planning and Development
Direct line:
Email:
Web: www.nwleics.gov.uk

From: Marie Stacey
Sent: 27 February 2017 14:05
To: JAMES KNIGHTLEY
Cc: Gary Lees
Subject: RE: 13/00956/OUTM - Discharge of Conditions

]

James,
Further to LCC’s formal response and the correspondence below, please find attached an updated Travel Plan that
removes the iTRACE reference and now refers to STARSfor instead, as per LCC requirements. I trust this is now
sufficient to discharge condition 30.
Regards,

Marie Stacey
Senior Planner

Pegasus Group
1
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www.pegasuspg.co.uk

Pegasus Group is the trading name of Pegasus Planning Group Limited (07277000) registered in England and Wales.
This email and any associated files, is intended for the exclusive use of the addressee only. If you are not the intended recipient you should not
use the contents nor disclose them to any other person. If you have received this message in error please notify us immediately.
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From: JAMES KNIGHTLEY
Sent: 22 February 2017 17:19
To: Marie Stacey
Subject: Fw: 13/00956/OUTM - Discharge of Conditions
Marie
For info
Regards
James Knightley

James Knightley
Principal Planning Officer, Planning and Development

2

Direct line: 01530 454675
Email: j
Web: www.nwleics.gov.uk

From: Ben T Dutton
Sent: 22 February 2017 14:42
To: JAMES KNIGHTLEY
Subject: RE: 13/00956/OUTM - Discharge of Conditions
Hi James,
Pegasus do have a point here, you can omit the request for the Travel Plan to be updated from 10% to 15% on our
20th Feb observations.
Our Sustainable Travel Team to seem to be requesting 15% quite often these days, however I’ve had a look through
the submitted travel plans and as we were happy with 10% at the outline stage it would not be appropriate to
change this at the reserved matters stage.
Regards,

Ben Dutton
Senior Technician
Highways Development Management
Leicestershire County Council
E-mail:
Tel: 0116 305 8258
Please note that the contents of this email including any attachments are offered as my officer opinion and will not
prejudice any future decision the Highway Authority may make in relation to this matter.
From: JAMES KNIGHTLEY
Sent: 21 February 2017 16:00
To: Ben T Dutton
Subject: FW: 13/00956/OUTM - Discharge of Conditions
Ben
Please see e-mail below from Pegasus.
As they say, the previous 10% target doesn’t seem to have been a point of concern from the County Council’s point of
view. Has there been a change in the County Council’s policy / targets since the time that the County Council’s obs on
the outline application were made?

Thanks
James

3

James Knightley
Principal Planning Officer, Planning and Development
Direct line:
Web: www.nwleics.gov.uk

From: Marie Stacey
Sent: 21 February 2017 15:28
To: JAMES KNIGHTLEY
Subject: RE: 13/00956/OUTM - Discharge of Conditions
James,
Thanks for this.
In terms of County Highways response on the Travel Plan, I’m conscious that there was no objection from County
during the outline planning application in which the Travel Plan appended to the ES stated a 10% reduction in the
single occupancy vehicle car driver modal share. Surely, the requirement for 15% should have been brought up at
this stage rather than now? When we previously met with County Highways about a year ago we asked what an
updated Framework Travel Plan required and all that was required was an update to the bus travel information. It’s
only been the most recent pre-app response and this response that has now highlighted a desire for a 15% target.
Regards,
Marie Stacey
Senior Planner

Pegasus Group
PLANNING | DESIGN | ENVIRONMENT | ECONOMICS
4 The Courtyard | Church Street | Lockington | Derbyshire | DE74 2SL
E
Birmingham | Bracknell | Bristol | Cambridge | Cirencester | East Midlands | Leeds | Liverpool | London |
Manchester
Please consider the environment before printing this email message.

www.pegasuspg.co.uk
Pegasus Group is the trading name of Pegasus Planning Group Limited (07277000) registered in England and Wales.
This email and any associated files, is intended for the exclusive use of the addressee only. If you are not the intended recipient you should not
use the contents nor disclose them to any other person. If you have received this message in error please notify us immediately.

Cert no. FS 577092
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From: JAMES KNIGHTLEY
Sent: 20 February 2017 14:43
To: Marie Stacey
Subject: FW: 13/00956/OUTM - Discharge of Conditions
Marie
As discussed
Regards
James Knightley

James Knightley
Principal Planning Officer, Planning and Development
Direct line:
Email:
Web: www.nwleics.gov.uk

From: Ben T Dutton
Sent: 20 February 2017 13:56
To: JAMES KNIGHTLEY
Cc: DCONTROL <DCONTROL@NWLeicestershire.gov.uk>; Eri Wong
Subject: 13/00956/OUTM - Discharge of Conditions
Hi James,
Please find attached our observations for the above site.
Regards.

Ben Dutton
Senior Technician
Highways Development Management
Leicestershire County Council
E-mail:
Tel:
Please note that the contents of this email including any attachments are offered as my officer opinion and will not
prejudice any future decision the Highway Authority may make in relation to this matter.
_______________________________________________________________________________________________________________
This e-mail and any files transmitted with it are confidential. If you are not the intended recipient, any reading, printing, storage, disclosure,
copying or any other action taken in respect of this e-mail is prohibited and may be unlawful. If you are not the intended recipient, please notify
the sender immediately by using the reply function and then permanently delete what you have received.
Incoming and outgoing e-mail messages are routinely monitored for compliance with Leicestershire County Council's policy on the use of
electronic communications. The contents of e-mails may have to be disclosed to a request under the Data Protection Act 1998 and the Freedom of
Information Act 2000.
The views expressed by the author may not necessarily reflect the views or policies of the Leicestershire County Council.
Attachments to e-mail messages may contain viruses that may damage your system. Whilst Leicestershire County Council has taken every
reasonable precaution to minimise this risk, we cannot accept any liability for any damage which you sustain as a result of these factors. You are
advised to carry out your own virus checks before opening any attachment.
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Marie Stacey
From:
Sent:
To:
Subject:

JAMES KNIGHTLEY
17 July 2017 10:35
Marie Stacey
Discharge of Conditions, Land at Grange Road, Hugglescote - Planning Permission
ref. 13/00956/OUTM

Marie
I refer to the above, and to your discharge of condition application dated 16 December 2016. I also refer to your email dated 26 June 2017.
In accordance with your letter dated 16 December 2016, I can confirm that the Local Planning Authority agrees to the
amended timescales for the submission of details for approval under Conditions 11 and 16 of the above planning
permission.
I can also confirm that the details submitted under the application (and as amended by the details submitted under
cover of your e-mail dated 26 June 2017, including the amended hydraulic modelling updates and River Sence buffer
zone plan (SEC-BWB-EWE-XX-RP-EN-0002_TN3 Rev P4 and EMS.2423_033E)) are acceptable for the purposes of
Conditions 11 and 16 of the above planning permission.
Regards
James Knightley

James Knightley
Principal Planning Officer, Planning and Development
Direct line:
Web: www.nwleics.gov.uk

1

Marie Stacey
From:
Sent:
To:
Subject:

JAMES KNIGHTLEY
10 October 2017 14:38
Marie Stacey
Discharge of Conditions, Land at Grange Road, Hugglescote - Planning Permission
ref. 13/00956/OUTM

Marie
I refer to the above, and to your discharge of condition application dated 16 December 2016. I also refer to your email dated 10 February 2017.
I can confirm that the details submitted under cover of your e-mail dated 10 February 2017 (and, in particular, drawing
no. ADC1011/002 Rev A) are acceptable for the purposes of Condition 26 of the above planning permission.
I would also draw your attention to Network Rail’s response dated 16 February 2017 (and as previously forwarded to
you).
Regards
James Knightley

James Knightley
Principal Planning Officer, Planning and Development
Direct line:
Web: www.nwleics.gov.uk

To help protect y our priv acy , Microsoft
Office prev ented automatic download of
this pictu re from the Internet.
Cy ber Essentials Compliant

You can report, request and pay for things online at www.nwleics.gov.uk
------- Email confidentiality notice ------This e-mail and any files transmitted with it are confidential and intended solely for the use of the
individual or entity to whom they are addressed. If you have received this e-mail in error please notify
the originator of the message. This footer also confirms that this e-mail message has been scanned for
the presence of computer viruses.
Please note: Incoming and outgoing e-mail messages are routinely monitored for compliance with
North West Leicestershire District Council's policy on the use of electronic communications.
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Marie Stacey
From:
Sent:
To:
Subject:

JAMES KNIGHTLEY
26 April 2017 11:35
Marie Stacey
Discharge of Conditions, Land at Grange Road, Hugglescote - planning permission
ref. 13/00956/OUTM

Marie
Further to my e-mail of 21 April 2017, I have now received further comments from the County Highway Authority in
respect of Condition 34.
Having regard to Leicestershire County Council’s recent securing of a commuted sum under a Section 278 agreement
entered into with the developers of a site at Beveridge Lane in Ellistown, your clients’ proposed scheme in respect of
the Ellistown double mini roundabout is, in effect, to not make any changes to that junction. On this basis, the
submitted “scheme” (i.e. undertaking of no works) is acceptable for the purpose of complying with Condition 34 of
planning permission ref. 13/00956/OUTM.

Regards
James Knightley

James Knightley
Principal Planning Officer, Planning and Development

Web: www.nwleics.gov.uk

From: JAMES KNIGHTLEY
Sent: 21 April 2017 17:16
To: 'Marie Stacey'
Subject: RE: EMS.2423 SE Coalville
Marie
Thank you for your e-mail.
Please see my comments in red.
Regards
James Knightley

James Knightley
1

Principal Planning Officer, Planning and Development

Web: www.nwleics.gov.uk

From: Marie Stacey
Sent: 21 April 2017 09:46
To: JAMES KNIGHTLEY
Subject: EMS.2423 SE Coalville
James,
Is it possible to get an update on the outstanding conditions please?
Condition 5: see condition 27. See below
Condition 7: Has there been any feedback from the LLFA and EA? Has Richard Clark responded to the proposed
revision to the ES Mitigation table? The LLFA has no comments. I have sent a chase to Richard Clark, and asked
him to confirm whether he has any remaining concerns within the next 14 days.

Condition 8: We received the photos so thank you for these. I will circulate to the consortium and provide
feedback. I should have the meeting notes and a copy of the Design Code with the proposed revisions to you
shortly. I would be grateful if you and Stefan can review these and agree them. Noted, thank you. Will this be prior to
the meeting regarding the first phase housing land (Massarella parcel) next week?

Condition 11 and 16: I will have revised documents hopefully with you by the end of next week. Noted, thank you.
Condition 27: It would be beneficial if we can organise a meeting with LCC Highways to go through the comments. I
have asked Ben Dutton for his availability, and will get back to you once I've heard back from him.

Conditions 30 and 34: These can be discharged.
Condition 30: Please see my e-mail of 3 March 2017 (copy attached)
Condition 34: I will need the County Highway Authority to confirm that it is content that the financial contribution
secured from the Beveridge Lane (Amazon) scheme is also sufficient to accommodate the impacts on the Ellistown
double mini-roundabout from the South East Coalville development; I have asked Ben to confirm.

Regards,
Marie Stacey
Senior Planner

Pegasus Group
PLANNING | DESIGN | ENVIRONMENT | ECONOMICS
4 The Courtyard | Church Street | Lockington | Derbyshire | DE74 2SL
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Marie Stacey
From:
Sent:
To:
Subject:

JAMES KNIGHTLEY
21 August 2018 15:44
Marie Stacey
Discharge of Conditions, Land at Grange Road, Hugglescote - Planning Permission
ref. 13/00956/OUTM

Marie
I refer to the above, and to your discharge of condition application dated 23 February 2018. I also refer to subsequent
correspondence, and including your amended submissions as detailed below.
It is noted that Conditions 5 and 27 require the relevant details to be submitted as part of the first reserved matters
application. However (and as per the approach taken in respect of similarly worded conditions), the Local Planning
Authority confirms that it is content to consider these matters at this stage (and ahead of the formal submission of any
reserved matters application).
In terms of the conditions referred to in your application, I can confirm as follows:
Condition No:
5
The amended Masterplan (EMS.2423_014 Rev L) and associated Masterplan Statement (dated July 2018,
document ref. EMS.2423_206 V7) submitted on 23 July 2018 is acceptable.
8
The amended Design Code (dated August 2018, document ref. EMS.2423_205 V14) submitted on 15 August
2018 is acceptable.
27
Subject to the works specified in Section 4.5 being completed in accordance with the timetable specified in
that section such that no physical impediments would be in place such that vehicular access is available / connected
to any associated road on the adjacent site, the amended Vehicular Access Strategy (dated 17 July 2018, report ref.
ADC1011_B (version 11)) submitted on 23 July 2018 is acceptable.
Regards
James Knightley

James Knightley
Principal Planning Officer | Planning and Development Team
Twitter @NWLeics | Facebook This Is NWLeics
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Marie Stacey
From:
Sent:
To:
Subject:

JAMES KNIGHTLEY
10 September 2018 10:48
Marie Stacey
Discharge of Conditions, Land at Grange Road, Hugglescote - Planning Permission
ref. 13/00956/OUTM

Marie
I refer to the above, and to your discharge of condition application dated 16 December 2016 (which included
submissions in respect of Condition 7). I also refer to subsequent correspondence / submissions (and in particular,
the amended document entitled “EMS. 2423 South East Coalville - ES Mitigation Measures Details to Discharge
Condition 7 of Planning Application reference – 13/00956/OUTM” submitted on 14 March 2017).
Clearly, much of the mitigation measures set out in that document are proposed to be addressed by way of the details
forming part of the reserved matters scheme(s), or by way of separate submissions in respect of other conditions
attached to the outline planning permission. Subject to all of the matters referred to being addressed at the reserved
matters stage(s) and / or under the outline conditions as applicable, and subject to other proposed submissions as
indicated in the “How will mitigation be secured” column being submitted and approved in writing by the Local
Planning Authority in accordance with the timescales indicated in the “Timescales” column, the amended document
submitted 14 March 2017is acceptable for the purposes of complying with Condition 7 of the outline planning
permission (13/00956/OUTM).
Regards
James Knightley

James Knightley
Principal Planning Officer | Planning and Development Team
Twitter @NWLeics | Facebook This Is NWLeics
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Appeal Ref: APP/T2405/A/14/2227076
Warwick Road & Cambridge Road, Whetstone, Leicestershire







The appeal is made under section 78 of the Town and Country Planning Act 1990
against a refusal to grant consent, agreement or approval to details required by a
condition of a planning permission.
The appeal is made by Mr Mark Davis against the decision of Blaby District Council.
The application Ref 14/0387/1/MX, dated 27 March 2014, sought approval of details
pursuant to condition No 2 of a planning permission granted on 3 October 2013.
The application was refused by a notice dated 21 August 2014.
The development proposed is demolition of existing industrial buildings and proposed
residential development for a maximum of 136 dwellings, associated infrastructure,
open space and vehicular access from Cambridge Road.
The details for which approval is sought are: appearance; landscaping; layout; and
scale.

Decision
1. The appeal is allowed and planning permission is granted for demolition of
existing industrial buildings and proposed residential development for a
maximum of 136 dwellings, associated infrastructure, open space and vehicular
access from Cambridge Road at Warwick Road & Cambridge Road, Whetstone,
Leicestershire in accordance with the terms of the application Ref
14/0387/1/MX, dated 27 March 2014, subject to the conditions set out in the
schedule to this decision.
Applications for Costs
2. Applications for costs were made by Mr Mark Davis against Blaby District
Council and by Blaby District Council against Mr Mark Davis. These
applications are the subject of separate Decisions.
Preliminary Matters
3. Although the application form indicated that permission was also sought for
access, this matter was dealt with at outline stage. The only matters that were
reserved are those set out in the header above.
4. While the layout details submitted included an additional access, the parties
agreed at the Hearing that the reason for refusal in relation to the additional
proposed access could be overcome by condition.
5. Another of the reasons for refusal related to the clustering of affordable
housing. However, having regard to the S106 agreement relating to the

www.planningportal.gov.uk/planninginspectorate
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outline planning permission, the Council decided not to pursue this reason for
refusal at the Hearing.
Main Issues
6. In the light of the above, and taking into consideration discussion of them at
the Hearing, the main issues are:
 whether conditions attached to outline planning permission 12/0176/1/OX
require the agreement of an appropriate mix of housing at the reserved
matters stage; and, if so,
 whether the proposed development provides an appropriate mix of housing,
having regard to the requirements of the National Planning Policy Framework
(the Framework) and the development plan.
Reasons
Whether conditions attached to outline planning permission 12/0176/1/OX require
the agreement of an appropriate mix of housing at the reserved matters stage
7. A body of case law1 was drawn to my attention, albeit through the appellant’s
Costs Application, in order to demonstrate the existence of a series of
established legal principles, namely: that in seeking to control or restrict the
use of that for which they are granting planning permission, Local Planning
Authorities must do so by condition rather than seek to rely upon the
description of development; that a planning permission should be construed
within the four corners of the consent itself, including the conditions in it and
the reasons for those conditions; that a condition must be explicit in what it
seeks to achieve; that there is no room for an implied condition, which seeks to
widen the scope of what any reserved matters are; and that if there is any
ambiguity in a condition then it should be resolved in a common sense way.
8. Bearing these principles in mind, I turn to Condition 22 of the outline planning
permission. This states that, ‘This permission does not convey approval to
submitted indicative layout nor suggested housing mix’. The reason given is
‘For the avoidance of doubt and to ensure the provision of an appropriate
amount and mix of affordable housing’.
9. The Council was of the view that it was not in a position to fix a housing mix at
outline stage. Given that the numbers of dwellings planned for the site had yet
to be determined, that numbers would be very likely to have a bearing on mix
and that there may well be evidential changes in the time it could take to apply
for a reserved matters permission, this cannot be considered to be an
unreasonable position to take.
10. Notwithstanding this, debate over whether such a condition was necessary,
given that the submitted drawings showing a mix were only ever indicative, is
largely moot. Of greater pertinence is whether such a condition places any
restriction upon, or requires the agreement by the Council of, the subsequent
mix of dwellings sought by the appellant at reserved matters stage. The
Council was, through the imposition of Condition 22, stating unequivocally that
the indicative mix was not agreed and was clearly intending to reserve the
matter of mix for later agreement. However, notwithstanding this intention
1

Please refer to the list of Documents Submitted at the Hearing (below).
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there is not any explicit requirement within the condition reserving mix for later
agreement, in accordance with development plan policies applicable at the
appropriate time. Nor, alternatively, does the condition seek to define the
parameters of any mix that may be forthcoming under a reserved matters
application. Such an approach would have overcome the Council’s concern
about not being able to ‘fix’ mix at outline stage.
11. The outline permission reserved, among other matters, layout and scale for
future approval. The definitions of both are set out in Part 1 of The Town and
Country Planning (Development Management Procedure) (England) Order
2015. Layout is defined as ‘the way in which buildings, routes and open spaces
within the development are provided, situated and orientated in relation to
each other and to buildings and spaces outside the development’. Scale is
defined as ‘the height, width and length of each building proposed within the
development in relation to its surroundings’.
12. The Council contends that, irrespective of the implications of Condition 22,
‘mix’ falls within the definitions of ‘scale’ and ‘layout’, as noted above, on the
basis of a plain common sense interpretation of the Development Management
Procedure Order2. However, taking such an approach it is clear that neither
definition makes reference to ‘mix’ in relation to development proposals,
whether with regard to bedroom sizes or some other factor. Their focus can be
regarded as being the interrelationship between, and juxtaposition of, the
different elements of a development and its surroundings. Although the
constituent parts of a development, i.e. the ‘mix’, may have a bearing upon
such interrelationships it is, at best, an implicit consideration. A condition
setting out a requirement for, among other things, agreement of scale and
layout at reserved matters stage cannot be regarded as explicitly requiring
agreement of mix.
13. The Council suggests that the issue of bedroom numbers is nothing to the
point, as the number of bedrooms for each dwelling necessarily informs issues
of scale and layout. However, this is not automatically the case. A single large
unit could be, for example, a pair of semi-detached dwellings, a small terrace
or a large detached house, all with varying bedroom numbers but of the same
scale.
14. This being so, I conclude that, whatever the Council’s intentions, the conditions
attached to outline planning permission 12/0176/1/OX do not require the
agreement of an appropriate mix of housing at the reserved matters stage.
Consequently, there is no need for me to consider whether the appeal proposal
provides a mix that accords with that preferred by the Council as, in my
judgment, this requirement is outwith the terms of the outline application.
Other Matters
15. Concerns have been expressed about a range of issues with regard to
development on the appeal site, including traffic generation, pedestrian safety,
flood risk and the lack of need for new houses. However, these relate to the
principle of development, which has already been established by the grant of
outline planning permission.

2

English Clays Lovering Pochin & Co v Plymouth Corporation [1973] 2 All ER 730 at 735
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16. It is suggested that the plans show an additional access from the barns on the
corner of Cambridge Road and Warwick Road onto Cambridge Road and that
revision to the site outline eats into the open space proposed. However, the
barns, and thus the access, are not part of the appeal proposal before me and
the Council has not raised any concerns about the size of the open space,
which does not appear to be insignificant in extent. It is further suggested that
Japanese Knotweed is present upon the site, but no substantive evidence of
this is before me.
17. The need to retain the ‘rural feel’ of Warwick Road, by retaining as many trees
and shrubs as possible, is emphasised. Although some trees may need to be
felled to accommodate a new footpath along Warwick Road, in order to
improve pedestrian safety, which is also a concern, I see no reason why the
proposed new landscaping, which includes trees and native hedgerow, would
not mitigate this.
18. The issue of how construction traffic may enter the site has been raised. This
is a matter to be resolved by the Construction Method Statement required by a
condition of the outline planning permission.
19. The occupier of 2 Warwick Road (No 2) has raised concerns about overlooking
from the two new dwellings proposed that would be facing the rear of this
property. However, these appear to be a reasonable distance from the
boundary with the garden to No 2, with a road separating them from it. They
are also quite some considerable distance from the dwelling itself.
Consequently, I do not consider that overlooking would be an issue.
20. It is questioned whether the affordable housing is ‘pepperpotted’ appropriately
throughout site. However, the extent to which this is achievable has already
been resolved through the S106 agreement concluded at outline planning
permission stage.
21. The issue of trees adjacent to No 2, on land alleged to be in the ownership of
the appellant, which are in need of lopping or removing was also raised.
However, this is a private matter.
Conditions
22. The proposed planning conditions were discussed in some detail at the Inquiry.
I have made amendments in the light of those discussions. In some cases this
is to improve precision, clarity and enforceability, as well as avoiding overlap,
and elsewhere to reflect more closely the (still extant) model conditions in
Circular 11/95: The Use of Conditions in Planning Permissions.
23. Those relating to a timescale for implementation and adherence to the
approved plans are necessary in the interests of proper planning. Those
requiring the removal of the access onto Warwick Road, the closure of
redundant extant accesses, visibility splays and private drives are necessary in
the interests of highway safety. Those relating to garages and parking areas
are necessary in the interests of highway safety and the efficient operation of
the highway network.
24. The appellant proposed amending a number of the conditions attached to the
outline planning permission and attaching them to the appeal permission. It
was agreed, however, that this would most likely lead to confusion and, as
such, was not appropriate.
www.planningportal.gov.uk/planninginspectorate

4

Appeal Decision APP/T2405/A/14/2227076

25. Conditions were proposed by the Highways Authority relating to highways and
drainage matters. However, a number of these are covered by conditions
already attached to the outline planning permission and, as such, are not
needed. It was also agreed that those relating to a joint cycle/footway running
the full length of the red line boundary with Warwick Road and requiring
specific garage sizes may not be achievable on the basis of the approved plans
and, as such, it was not reasonable to impose them.
Conclusion
26. For the reasons given above, and taking all other matters into consideration, I
conclude that the appeal should be allowed.

R Schofield
INSPECTOR

www.planningportal.gov.uk/planninginspectorate
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APPEARANCES
FOR THE APPELLANT:
Mr
Mr
Mr
Mr

David Manley QC
Andy Ward
Mark Davis
Paul Robinson

RG+P Ltd
Strata Homes
Strata Homes

FOR THE LOCAL PLANNING AUTHORITY:
Mr
Mr
Mr
Mr

Peter Gibson
Ian Jones
Ian Davies
Matt Lennon

Blaby District Council
Blaby District Council
Blaby District Council
Leicestershire County Council

DOCUMENTS SUBMITTED AT THE HEARING
1. List of suggested conditions, submitted by the appellant.
2. Parts 1 and 2 of The Town and Country Planning (Development Management
Procedure) (England) Order 2010, submitted by the appellant.
3. Journal of Planning Law and Environment 2003 Case Comment R (on the
application of Murray) v Hampshire CC (No.1) [2002] EWHC 1401 (Admin),
submitted by the appellant.
4. Journal of Planning Law and Environment 1995 Case Comment R v SoSE ex
parte Slough BC [1995] EGCS 95 (CA), submitted by the appellant.
5. Cotswold Grange Country Park LLP v SoSCLG and Tewkesbury BC [2014] EWHC
1128 (Admin), submitted by the appellant.
6. R (on the application of Lloyds Pharmacy Ltd) v Leeds CC and Manor Park
Surgery [2013] EWHC 4031 (Admin), submitted by the appellant.
7. Costs rebuttal and Costs Application, submitted by the Council.
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SCHEDULE OF CONDITIONS
1) The development hereby permitted shall begin not later than three years from
the date of this decision.
2) The development hereby permitted shall be carried out in accordance with the
following approved plans: Proposed Layout 40051/001N dated 28.03.14;
Garage Elevations 40051/006A dated 11.04.14; Landscape Proposals
50059/001 dated March 2014; Landscape Proposals 50059/002 dated March
2014; Planning 04 – Sorrento dated 10.01.2014; No.7 AH3 (2010) dated
25.01.13; No.9 Imola (2010) dated 14.01.13; 10 Brick Milan (2010) dated
09.04.14; 10 Siena (2010) dated 18.03.14; 10 KTYPE TRAD (201) dated
03.04.14; 10 AH1 (2010) dated 31.01.13 ; 11 Florence (2010) dated 12.03.14.
3) Notwithstanding the approved plans listed in Condition 2 above no
development shall take place until amended plans showing the removal of the
vehicular access to the site from Warwick Road have been submitted to and
approved in writing by the local planning authority. The development shall
thereafter be implemented in accordance with the approved plans before the
development hereby permitted is first occupied.
4) The development hereby permitted shall not be occupied until the proposed
garages shown on drawing Nos 40051/001N and 40051/006A have been
provided and made available for use. The garages shall thereafter be retained
for their intended use and shall not be converted into living accommodation
without the prior written permission of the local planning authority granted on
an application submitted in that regard.
5) No dwelling hereby permitted shall be occupied until the areas shown on
drawing No 40051/001N as private access drives/turning spaces have been
drained and surfaced in accordance with details submitted to and approved in
writing by the local planning authority. Those areas shall not thereafter be
used for any purpose other than the parking and/or manoeuvring of vehicles.
6) No development shall take place until a scheme for the permanent closure and
reinstatement of any vehicular accesses that become redundant as a result of
the permission hereby granted has been submitted to and approved in writing
by the local planning authority. The scheme shall thereafter be implemented
as approved within one month of the permitted vehicular access being brought
into use.
7) Before first use of the development hereby permitted visibility splays of 2.4
metres by 25 metres shall be provided at the junction of the internal access
road with Cambridge Road. These splays shall be in accordance with the
standards contained in the Leicestershire County Council design guide (or
replacement thereof) and shall be so maintained, and kept free of obstruction
above a height of 0.6 metres, thereafter.
8) Any shared private drives serving up to five dwellings shall be a minimum
width of 4.25 metres for at least the first five metres behind the highway
boundary and have a drop crossing of a minimum size as shown in figure DG20
of the 6Cs Design Guide at its junction with the adopted road carriageway.
Such drives shall be provided before any dwelling hereby permitted is first
occupied and shall be maintained thereafter.

www.planningportal.gov.uk/planninginspectorate
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Appeal Ref: APP/R6830/A/16/3148873
Site address: Land to the North Side of Bryn Gobaith, St. Asaph, Denbighshire,
LL17 0DN
The Welsh Ministers have transferred the authority to decide this appeal to me as the
appointed Inspector.







The appeal is made under section 78 of the Town and Country Planning Act 1990 against a
refusal to approve matters reserved under an outline permission.
The appeal is made by Mr and Mrs C White against the decision of Denbighshire County Council.
The application Ref. 46/2014/1061/PR, dated 12 September 2014, sought approval of details
pursuant to condition No 1 of outline planning permission Ref 46/2013/0802/PO, granted on 11
September 2013.
The application was refused by notice dated 2 March 2016.
The development proposed is the development of 1.1 hectares of land for residential purposes.
The details for which approval is sought are the layout, scale, appearance and the landscaping
of the site.

Decision
1. The appeal is allowed and the reserved matters are approved, namely, the layout,
scale, appearance and the landscaping of the site submitted in pursuance of condition
No 1 of outline planning permission Ref 46/2013/0802/PO, granted on 11 September
2013, and subject to the conditions in the schedule at the end of this decision.
Application for costs
2. At the Hearing an application for costs was made by Mr and Mrs White against
Denbighshire County Council. This application is the subject of a separate Decision.
Background
3. The appeal relates to refusal of the Council to grant approval of details for the layout,
scale, appearance, and landscaping of 14 no. dwellings submitted in accordance with
condition No 1 of outline planning permission Ref 46/2013/0802/PO. It is clear from
the Council’s statement of case that in broad terms the first refusal reason relates to
the density of development which it is argued is a fundamental element of the layout
of the scheme, whilst the second reason for refusal relates to the balance and mix of
dwellings in terms of size, and it is argued that the size of the proposed dwellings are
appropriately dealt with when assessing scale. As none of the refusal reasons relate
to the submitted details in regards to ‘appearance’ or ‘landscape’, nor is the Council’s
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case based on these issues, I do not propose to consider these elements of the
reserved matters any further in the appeal process.
Main Issues
4. The main issues in this case are:
 Whether it is reasonable that the issues of density and mix of housing type be
required for agreement at the reserved matters stage; and, if so,
 Whether the scheme provides an appropriate density of development, and mix and
balance of house sizes, having regard to the principles of sustainable development,
and national and local plan policies.
Reasons
Whether it is reasonable that the issues of density and mix of housing type be required for
agreement at the reserved matters stage
5. To my mind the starting point in assessing this issue is The Town and Country
Planning (Development Management Procedure) (Wales) Order 2012 (the Order),
which provides a definition of the scope of each of the reserved matters. Layout is
defined as ‘the way in which buildings, routes and open spaces within the
development are provided, situated and orientated in relation to each other and to
buildings and spaces outside the development’, and scale as ‘the height, width and
length of each building proposed within the development in relation to its
surroundings’.
6. The Appellants’ have drawn my attention to a body of case law1, which draws upon
established legal principles including reference to the point that ‘as a general rule a
planning permission is to be construed within the four corners of the consent itself;
i.e. including the conditions in it and the express reasons for those conditions’2, and
that in construing a planning permission ‘the question is not what the parties intended
but what a reasonable reader would understand was permitted by the local planning
authority’3; in addition my attention was drawn to an appeal decision4 which dealt with
the issue of housing mix submitted as part of a reserved matters application which in
broad terms concluded that the conditions attached to an outline planning permission
did not require the agreement of an appropriate mix of housing at the reserved
matters stage. The Appellants’ argue that neither of the Council’s reasons for refusal
based on density and housing mix are matters that can be determined as part of the
submitted reserved matters relating to scale and layout, and that should the Council
have wished to control such matters it should have been done so via appropriately
worded conditions on the outline permission.
7. In regards to issues that can be addressed at the reserved matters stage, the Council
argue that the density of a development is a fundamental element of the layout, whilst
the size of any proposed dwellings is appropriately dealt with when assessing scale,
however, the definition of layout and scale in the Order makes no reference to density
or mix of house sizes.
1

2
3
4

Including, Telford and Wrekin v SoSCLG [2013] EWHC (Admin), R (on the application of Lloyds Pharmacy Ltd. V Leeds CC
[2013] EWHC 4031 (Admin), (R (on the application of Murray) v Hampshire CC [2003] JPL 224, Slough BC v SoSE [1995]
JPL 1128 & Cotswold Grange Country Park LLP v SoSCLG [2014] EWHC 1138 (Admin).
Telford and Wrekin v SoSCLG [2013] EWHC (Admin).
Telford and Wrekin v SoSCLG [2013] EWHC (Admin).
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8. I would tend to agree with views of the Inspector in the appeal decision quoted by the
Appellants’5, who stated in regards to ‘scale’ and ‘layout’, that ‘their focus can be
regarded as being the interrelationship between, and the juxtaposition of, the different
elements of a development and its surroundings. Although the constituent parts of a
development, i.e. the ‘mix’, may have a bearing upon such interrelationships it is, at
best (my emphasis), an implicit consideration’. Contrary to the views of the Council, I
consider the appeal referred to is directly relevant to the issue at hand in the current
appeal, as to my mind, irrespective of the difference emphasis such as its reference to
the number of bedrooms, it dealt with the principal of whether or not the Council could
require the agreement of an appropriate mix of housing at the reserved matters stage,
i.e. as is the case in the current appeal as related to the Council’s second reason for
refusal.
9. The Council argue that the outline application only indicated an indicative number of
dwellings on the site, and that it didn’t want to be overly prescriptive in this regard at
the outline stage by specifying a number. The outline planning permission granted
was described as the ‘development of 1.1 hectares of land for residential purposes’, no
reference was made to number of dwellings. Bearing in mind the case law cited, had
the Council wished to control density or for that matter housing mix, then further
details should have been sought at the time of granting outline planning permission or
appropriately worded conditions applied; there is no scope for me to reconsider these
matters which should have been dealt with at the outline stage.
10. That being the case, there is no need for me to consider whether the scheme provides
an appropriate density of development, or mix and balance of house sizes, because
such specific matters lie outside the terms of the outline planning permission.
11. At the Hearing the Council confirmed, notwithstanding their view that density and
housing mix should be considered as reserved matters related to ‘layout’ and ‘scale’,
that nonetheless, the scheme when considered against such matters as defined in the
Order, did not give rise to objections or concerns, i.e. the way in which buildings,
routes and open spaces within the development are provided, situated and orientated
in relation to each other and to buildings and spaces outside the development, or to
the height, width and length of each building proposed in relation to its surroundings;
I have no reason to take a contrary view.
Other Matters
12. Objections to the scheme have been raised in regards to its impact on adjacent
residential amenities, general visual amenities, on hedges and trees bordering the
site, the extent of private amenity space for the proposed dwellings, and on highway
safety.
13. As regards impacts on adjacent residential amenities, concerns include the separation
distances between existing and proposed properties, height of the proposed properties
relative to those existing, and the difference in levels between the existing and
proposed properties.
14. I note the Council’s planning report related to the application stated the proposal
would not have an impact on adjacent residential amenities. Notwithstanding the
views of local residents, the proposed properties are primarily set at oblique angles or
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present a single storey elevation to the existing properties along Rhodfa Glenys, or are
a significant distance from the primary elevation of the affected properties, and would
benefit from screening of either new fencing proposed by the Appellants’ or existing
boundary hedging. Based on my site visit and in the absence of any specific minimum
standards set by the Council for new build properties, I consider the separation
distances between existing and proposed properties to be adequate.
15. Concerns have been raised in regards to the difference in levels between the existing
and proposed dwellings, however based on my observations on site, irrespective of
the fact that some of the proposed dwellings having a third storey, any difference in
levels is not as pronounced as that indicated by third party objectors and therefore
highly unlikely to be detrimental to adjacent amenities. In addition, in regards to the
amount of private amenity space provided, the Council have raised no concerns;
based on the proposed site layout and extent of space around the dwellings, I have no
reason to take a different view.
16. As regards concerns about the loss of trees and hedging on the site boundaries, whilst
a number of existing trees and sections of hedging would be removed, the majority
are to be retained and complemented with new planting. In regards to the scheme’s
impact on visual amenity, I note the Council’s planning report stated the proposal
would have an acceptable impact on the character and appearance of the site and
surroundings, and therefore complied with the requirements of Policy RD1 of the
adopted Denbighshire Local Development Plan; I have no substantive reason to take a
contrary view.
17. Highway safety concerns relate primarily to an increase in traffic along Bryn Gobaith
and especially near to an adjacent children’s play area, and the fact that the proposed
access would cross a public footpath to the detriment of general highway safety, and
that the scheme would exacerbate congestion along Bryn Gobaith which suffers from
existing on-street parking. Notwithstanding these concerns, bearing in mind the
relatively modest scale of the development, and the fact that the Council’s Highways
Officer raised no objections to the scheme based on highway safety, and without
substantive evidence to the contrary, I do not consider the proposal would be unduly
detrimental to highway safety.
18. At the Hearing reference was made to the ‘Human Rights’ of adjacent occupants being
affected with particular regard to detriment to their amenity being affected as referred
to above; the specific human right as enshrined in the European Convention on
Human Rights (ECHR) was not cited. Nonetheless as discussed above, I am satisfied,
based on the submitted evidence, that if this development goes ahead the degree of
interference that would be caused would be insufficient to give rise to a violation of
rights, with any effect of approving the reserved matters application on adjacent
properties not being disproportionate.
Conditions
19. The Council have not proposed any conditions as part of the appeal process, however
during the course of the Hearing I discussed the possibility of imposing a condition to
define the plans with which the scheme should accord in the interests of certainty; as
neither party objected, I consider it prudent to impose such a condition as detailed in
the Schedule at the end of this decision. In addition I discussed the possibility of
imposing a condition that would seek to ensure that a 1.8 metre high fence adjacent
to the site boundary with existing properties at Rhodfa Glenys, was erected prior to
occupation of any new dwelling it would serve and thereafter be retained; neither
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party raised any objection to the imposition of such a condition which I consider is
necessary to safeguard existing adjacent residential amenity.
Conclusions
20. For the reasons given above and having regard to all other matters raised, I conclude
that the appeal should be allowed subject to the conditions referred to in the Schedule
below.

Declan Beggan
INSPECTOR
Schedule of Conditions
1.The development shall be carried out in accordance with the approved plans listed as
follows:
i.
ii.
iii.
iv.
v.
vi.
vii.
viii.
ix.
x.
xi.
xii.
xiii.
xiv.
xv.
xvi.
xvii.
xviii.
xix.
xx.
xxi.
xxii.
xxiii.

Proposed elevations - House type A (Drawing No. PL03) received 16/09/2014
Proposed section and elevations – House type A (Drawing No. PL04) received
16/09/2014
Proposed floor plans – House type A (Drawing No. PL02) received 16/09/2014
Proposed elevations – House type B (Drawing No. PL30) received 04/11/2015
Proposed floor plans and section – House type B (Drawing No. PL06)
04/11/2015
Proposed elevations and section – House type C (Drawing No. PL09) received
16/09/2014
Proposed elevations – House type C (Drawing No. PL07) received 16/09/2014
Proposed floor plans – House type C (Drawing No. PL07) received 16/09/2014
Proposed elevations – House type D (Drawing No. PL12) received 16/09/2014
Proposed sections and elevations – House type D (Drawing No. PL11) received
16/09/2014
Proposed floor plans – House type D (Drawing No. PL10) received 16/09/2014
Proposed elevations – House type E (Drawing No. PL15) received 16/09/2014
Proposed elevations and section - House type F (Drawing No. PL14) received
16/09/2014
Proposed floor plans – House type E (Drawing No. PL13) received 16/09/2014
Proposed elevations – House type F (Drawing No. PL17) received 16/09/2014
Proposed floor plans & section – House type F (Drawing No. PL16) received
16/09/2014
Proposed elevations – House type G (Drawing No. PL19A) received 04/11/2015
Proposed floor plan and section – House type G (Drawing No. PL18A) received
04/11/2015
Proposed elevations – House type H (Drawing No. PL21A) received 04/11/2015
Proposed floor plan and section – House type H (Drawing No. PL20A) received
04/11/2015
Proposed landscaping plan (Drawing No. LANDS-01D) received 04/11/2015
Proposed site plan (Drawing No. PL01) received 04/11/2015
Location plan received 16/09/2014

2. Prior to the occupation of any new dwelling that borders existing properties along
Rhodfa Glenys, a 1.8 m high close bordered fence shall be erected adjacent to the
joint boundary, and shall thereafter be retained.
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APPEARANCES
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FOR THE APPELLANT
Mr M Gilbert BSc (Hons) MRTPI

Director – The Planning Consultancy

Mr C White

Appellant

Mr G Owen

Pure Residential & Commercial Ltd Developer

FOR THE LOCAL PLANNING AUTHORITY
Mr D Roberts

Development Management Officer

THIRD PARTIES
Mr W L Cowie

Denbighshire County Councillor

Mr D Grube

Architect working on behalf of local residents

Mr E Grube

Local Resident

Mr G Hardy

Local Resident

Ms A William

Local Resident

Mrs M Hardy

Local Resident

Ms H Matthew

Local Resident

Mr A Savage

Local Resident

DOCUMENTS SUBMITTED AT THE HEARING
1. Council’s notification letter and list of those notified
2. Copy of appeal decision Ref. APP/T2405/A/14/2227076
3. Appellant’s written cost application
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